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J  U  D  G  M  E  N  T   &   A  W  A  R  D  

      

  This application u/s 166 of the Motor Vehicles Act, 1988, ( for short 

„MV Act‟) has been filed by the claimant Smt. Nilu Borah, claiming compensation, on 

account of  death of her son Rupjyoti Borah, in road traffic accident. It may be 

mentioned that father, sister and brother of the deceased have been impleaded as 

proforma Opp Parties in the case.  

 

THE CLAIMANT’S CASE :  

 

2.   The facts, in brief, of the above MAC case may be stated as  follows :  

    On 27-09-2010, at about 7-45 a.m., when the deceased Rupjyoti Borah 

was riding a scooter, owned by his father Sri Pradip Kumar Borah (Pro. OP No.1), the 

offending vehicle, bearing registration No. AS-19 A/5784 ( truck), driven by Sri 

Bibhisan Musahary @ Bivish (OP No.2), in a rash and negligent manner, from the 

Mission Chariali side, knocked the deceased-scooterist, near Gatanga, on the NH 52, 

under Tezpur PS. As a result of the accident, the deceased sustained multiple 

grievous injuries on his person, including head injury causing brain haemorrhage. 

The deceased was immediately shifted to Kanaklata Civil Hospital, Tezpur, but 

succumbed to his injuries on the way to hospital.  

 

3.    It has been alleged by the claimant that the accident occurred due to 

rash and negligent driving of the vehicle, bearing registration No. AS-19 A/5784 ( 

truck), aforementioned. In connection with the accident, Tezpur PS Case 

No.1019/10 was registered. It has been further stated that OP No.1 was the owner 

and OP No.2 was the driver of the said vehicle and further, the vehicle was duly 

insured with OP No.3, the Reliance General Insurance Company Ltd. It has been 

stated in the claim petition that the scooter plied by the deceased at the time of the 

accident was owned by his father ( proforma OP No.1) and as there was no fault on 

the part of the deceased in plying the said scooter, hence, no claim is lodged against 

the owner.  

   

4.   The claimant has stated that the deceased, aged 21 years, had a 

monthly income of Rs.8,000/-, per month, from the occupation of agricultural 

farming business. It has been further stated that the deceased was the only son of 

the family of the claimant and he used to help his father in maintaining his family, 

besides saving money for marriage of his sisters by working in a PCO, owned by Sri 

Mathura Rajbangshi. It has been further stated that the deceased was in the 

blooming stage of his career, having a good academic career as well as some 

diplomas in many extra-curricular activities and his death has resulted in total loss 

to his family members, consisting of his parents and two sisters. Hence, the 

claimant has claimed a compensation of Rs,20,63,000/-.  
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OWNER, DRIVER AND INSURER, AS OPS :  

 

5.   On receipt of the notice, OP Nos. 1 and 2, the owner and the driver 

of the vehicle, bearing registration No. AS-19 A/5784 (truck) respectively, submitted 

a joint written statement contesting the claimant‟s case. It appears from the claim 

petition that the deceased Rupjyoti Borah himself was the driver of the scooter, 

owned by his father (Proforma OP No.1). 

 

6.   On the other hand, OP No.3 -the Reliance General Insurance Co. Ltd., 

the insurer of the vehicle No. AS-19 A/5784 (truck), has contested the case by 

submitting their written statement separately.  

 

WRITTEN STATEMENTS : 

 

7.   OP Nos. 1 and 2-the owner and the driver, respectively, of the 

vehicle, bearing registration No. AS-19 A/5784 (truck) have contested the 

proceedings, on the grounds, inter-alia, that the claim is not maintainable, being 

not in proper form and style and that the claim petition suffers from serious 

infirmities and vagueness as well as suppression of material facts. It has been 

denied that the vehicle of the OP No.1 suddenly knocked the deceased at a high 

speed by driving the vehicle in a negligent manner, and pleaded that the driver of 

the vehicle (OP No.2) drove the vehicle with care and caution in a normal speed and 

if any accident occurred, then the said accident was caused due to own fault of the 

deceased. It has been stated that on 27-09-2010, the vehicle No. AS-19 A/5784 

(truck) was driven cautiously in a normal speed by the OP No.2 and when the said 

vehicle, which was on from the Mission Chariali side, reached Gatanga, the 

deceased, who was riding his scooter tried to cross the road negligently, without 

caring to check the road on the either side and met with the accident and sustained 

injuries and further stated that had the driver pressed the brake, then the vehicle, 

aforementioned, might have turned turtle and more people would have injured or 

died. They have denied the allegations made in para Nos.1 to 23 of the claim 

petition and that the question of negligence and rashness of otherwise is to be 

specifically proved beyond all reasonable doubt. It has been further stated in the 

written statement that even assuming though not admitting that the vehicle No. 

AS-19 A/5784 was insured with the Reliance General Insurance Company Ltd, 

Siliguri, vide policy No.1507792334002428, valid from 08-10-2009 to 07-10-2010 and 

the driver had effective and valid driving licence, being No. 295/87-88/T, issued by 

the DTO, Alipurduar, West Bengal, at the time of the accident and the answering 

Opp. Parties have not violated any terms and conditions of the Insurance policy. 

Hence, it has been prayed to dismiss the petition against the OPs, aforementioned.  

 



 

Page 4 of 12 

4 

8.  OP No.3, the Reliance General Insurance Company Ltd. has 

contested the proceeding on the grounds, inter-alia, that the present claim is not at 

all maintainable in the present form under the provisions of the MV Act, 1988 and / 

or Rules framed thereunder and also under the terms and conditions of the   policy ; 

that the liability of the OP, if any, will always be subject to terms and conditions of 

the Policy of Insurance, the provisions of the MV Act and the Rules framed 

thereudner ; that the claim is bad for non-compliance of Section 134 (c) and 158 (6) 

of the MV  Act ; that the OP No.2, the driver, did not possess valid driving licence at 

the relevant time and that the owner (OP No.1) handed over the possession of the 

vehicle to the said driver thereby contravening the provisions of MV Act. It has 

been stated that the claim is bad for non-joinder of necessary parties as the 

claimant has not made the owner and insurer of the scooter, as party which was 

allegedly dashed by the alleged offending truck and that the claimant has not even 

provided the registration number and other necessary details of the scooter. OP 

No.3, denied the allegations made in the claim petition and demanded strict proof 

of all the particulars. Age, occupation and monthly income of the deceased, as 

stated in the claim petition, have been denied.  OP No.3 further denied the 

statements made in Paras 8, 9 and 10 of the claim petition regarding the manner in 

which the accident said to have been occurred on 27-09-2010, at about 7-45 a.m., 

near Gatanga, involving vehicle, bearing registration No. AS-19 A/5784 (truck) and 

demanded production of the police records pertaining to Tezpur PS Case 

No.1019/10 to substantiate the negligence on the part of the driver of the vehicle to 

prove his case. It has also been stated that they have no personal knowledge 

regarding the doctor, who attended the deceased and declared him dead etc.  It has 

been stated that the claim is bad for non-joinder of necessary parties as the 

claimant has not made the owner and insurer of the scooter, as party which was 

allegedly dashed by the offending truck and that the claimant has not even 

provided the registration number and other necessary details of the scooter and 

further demanded production of the necessary details of the scooter including the 

driving licence of the deceased, policy of the insurance of the scooter and certificate 

of registration of the scooter, in order to ascertain as to whether the deceased was 

legally entitled to take the scooter to a public place. The Insurance Company denied 

that the deceased had a good academic career or was engaged in extracurricular 

activities.  The Insurance company denied the correctness of the statement made in 

para 23 of the claim petition, and demanded proof of the same.  Hence, it is prayed 

to dismiss the claim with costs. 

   

9.   In view of the above pleadings of both the sides, one of my learned 

predecessors, framed the following issues :  

 

“ (1)   Whether the alleged accident took place due to rash and negligent 

driving by the driver of the vehicle No. AS-19 A/5784 (truck) ? 
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(2) Whether there was contributory negligence on the part of the 

deceased leading to the accident in question ? 

 

  ( 3)  Whether the claimant is entitled to any compensation, as prayed for, 

and if yes, from whom and to what extent ?” 

 

10.    In order to prove the claim, the claimant has tendered her evidence 

on affidavit as CW-1 and the evidence of Sri Mukul Keot as CW-2, while OP No.3-the 

Reliance General Insurance Company has cross-examined them. The OP No.3-

Insurance company, on the other hand, has not examined any witness. The claimant 

has also exhibited some documents in support of her claim. None of Proforma OPs 

has contested the proceeding.  

 

11.  I have heard the oral argument, advanced by the learned counsel for 

both the sides. I have also appreciated the evidence, oral and documentary, 

proffered by the claimant‟s side.  

 

THE DECISION AND THE REASONS THEREFOR 

ISSUE NOS. 1 & 2 

 

12.  Both the issues are being inter-wined, and for the sake of 

convenience, they are taken together for consideration.  

 

13.  Smt. Nilu Borah, the claimant (CW-1) has reiterated the facts made in 

her claim petition and in her evidence-in-chief on affidavit. She has exhibited the 

Accident Informant Report, Ext.1, the FIR, Ext.4 and the Post Mortem Report, Ext.2. 

In cross-examination, the claimant has stated that at the relevant time of the 

accident, her son was riding a scooter which was belong to his father. She has stated 

that the accident occurred head on with the truck. She has stated that her husband 

filed the FIR, Ext.4, in connection with the accident. She has further stated that she 

has no idea about the result of the police investigation, in connection with the 

accident. She has, however, stated that at the relevant time of the accident, she and 

her husband were at home. It has been elicited in cross-examination that the 

accident occurred in front of the house of Mukul Keot and he saw the accident. CW-

1 has stated that Mukul did not state before her as to how many vehicles were 

plying at the relevant time on the road, nearby the place of accident. She has denied 

the suggestion of the Op No.3-Insurance Company that her deceased son was riding 

the scooter and the accident occurred when he wanted to cross the road unmindful 

of the approaching truck.  
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14.  Sri Mukul Keot (CW-2), who claimed to have seen the accident,  

supporting the evidence of the claimant, has stated in his evidence on affidavit that 

on 18-09-2010, at about 8 a.m., while the claimant‟s son was proceeding riding a 

scooter, on the NH 52, he was knocked down by a speeding truck and then the truck 

sped away from the place of accident. He has claimed that he witnessed the accident 

from the front of his house. He has stated that immediately after the accident, he 

rushed to the place of accident and managed to shift the claimant‟s son in an Army 

jeep to the Kanaklata Civil Hospital, Tezpur for necessary treatment. He has also 

stated that the scooter was also completely smashed due to the accident. In cross-

examination, CW-2 has stated that the accident occurred head on between a truck 

and the scooter. He has stated that he noticed the accident immediately after 

impact of the accident. He has stated that the deceased was lying on the spot for 

about 10/15 minutes, after the accident on the spot. He has denied the suggestion of 

the Insurance company that since he has not seen the accident, he cannot say on 

which part of the body, the deceased sustained injuries and also the colour of the 

scooter and the truck and further,  that since he did not see the accident, the police 

has not interrogated him.  

 

15.   In the case of Bimla Devi and Others, Appellants –Vs- Himachal 

Road transport Corporation and Others, respondents, reported in 2009 (2) TAC 

693 ( S.C.), Hon‟ble Supreme Court held in para No. 15, as follows :  

 

  “ ………… strict proof of an accident caused by a particular bus in 

a particular manner may not be possible to be done by the claimants. The 

claimants were merely to establish their case on the touchstone of 

preponderance of probability. The standard of proof beyond reasonable doubt 

could not have been applied.” 

 

16.  On scrutiny of the evidence of claimant (CW-1) and her witness (CW-

2), supported by the documentary evidence, namely, Ext.1, the Accident 

Information Report, Ext.4, the FIR, and Ext.2, the Post Mortem Report, as a whole, it  

reveals that a road traffic accident occurred, on 27-09-2010, at about 7-45 p.m., near 

Gatanga, on the NH 52,  when the deceased Rupjyoti Borah, who was proceeding 

riding the scooter owned by his father, was knocked by a speeding truck, bearing 

registration No. AS-19 A/5784 (truck), coming from the opposite direction. In cross-

examination, both the claimant (CW-1) and CW-2 have stated that the accident 

occurred due to head on collision between a truck and the scooter. It has further 

come in evidence that as a result of the accident, the deceased sustained multiple 

grievous injuries on his person, including head injury and though he was 

immediately shifted to the Kanaklata Civil Hospital, Tezpur, but succumbed to his 

injuries on the way to hospital. Post Mortem Examination on the dead body of the 

deceased was conducted at the Kanaklata Civil Hospital, Tezpur, vide Ext.2, 2, the 
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Post Mortem report. What it appears from the claim petition is that the claimant 

has pleaded that the accident occurred due to rash and negligent driving of the 

vehicle and this fact has come in the evidence of the claimant (CW-1) and his 

witness (CW-2). On the other hand, the OP – Insurance Company has not elicited any 

contradictory fact relating to this material legal requirement. Though it has been 

suggested by the OP- Insurance Company that her deceased son was riding the 

scooter and the accident occurred when he wanted to cross the road unmindful of 

the approaching truck, they failed to lead any evidence in respect of their plea of 

contributory negligence on the part of the deceased, who was also driving a scooter.  

 

17.      Thus, from the evidence on record, it is apparently established that 

the accident occurred due to rash and negligent driving of the vehicle, bearing 

registration No. AS-19 A/5784 (truck), by OP No.2, the driver, and in such a fact 

situation, mere evidence of involvement of two vehicles in the accident does not 

certainly invite the presumption, that the drivers of both the vehicles were rash 

and negligent, when negligence par se is attributable to the vehicle, bearing 

registration No. AS-19 A/5784 (truck).  

 

18.  Therefore, it is held that the accident occurred due to rash and 

negligent driving of the motorcycle No. AS-19 A/5784 (truck)  by OP - the driver and 

there was no contributory negligence on the part of the deceased–rider of the 

scooter towards occurrence of the accident.    

  

19.   Hence, issue No.1 is decided in the affirmative and the Issue No.2 is 

decided in the negative.  

 

ISSUE NO. 3  

Insurance Policy & Driving Licence    :  

 

20.  With regard to the claim of existence of valid Insurance Policy, 

bearing Policy (receipt) No.101209-101498, valid upto 11-10-2010, in respect of the 

offending vehicle, issued by OP No.3, the Reliance General Insurance Co. Ltd., which 

finds mention in Ext.1, the Accident Information Report, has not been disputed and 

as such, the claim of existence of a valid insurance policy of the vehicle, 

aforementioned, with the OP No.3, the Reliance General Insurance Co. Ltd., is held 

proved.  

 

21.   With regard to the question of existence of valid Driving Licence No. 

295/87-88/T, valid upto 24-04-2011, by OP No. 2, the driver of the offending vehicle, 

aforementioned, as on 27-09-2010, the date of accident, it is found that the aforesaid 

particulars are mentioned in the undisputed document Ext.1, the Accident 
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Information Report. As such, the existence of valid Driving Licence by the driver (OP 

No.2), at the relevant time of the accident, is held proved.  

 

 

 

Age of deceased and claimant : 

 

22.  With regard to the age of the deceased, it appears that in the claim 

petition, the age of the deceased-son of the claimant is mentioned as 21 years, that 

is, on the date of the accident. The Post Mortem report, Ext.2, shows that the age of 

the deceased Rupjyoti Borah was about 21 years, at the time of accident. Further, 

the High School Leaving Certificate, 2008, vide Ext.9, shows the date of birth of the 

deceased Rupjyoti Borah as „October, 25, 1990. Therefore, based on the age 

mentioned in the School Certificate, it may be held that at the time of the accident, 

the deceased was aged about 19 years 11 months 2 days, on the date of accident. On 

the other hand, the claimant-mother has not mentioned her age in the claim 

petition. However, she has mentioned her age as 41 years, on the date of 

presentation of her evidence on affidavit on 19-06-2012. The Insurance company has 

not disputed her age as mentioned in the evidence on affidavit of the claimant. 

Therefore, in the absence of any evidence to the contrary produced by the OP or 

elicited through cross-examination, the age of the claimant-mother is accepted as 

41 years.  

 

Profession and income of the deceased : 

 

 23.   As per the claim petition,   the claimant (CW-1) has mentioned the 

occupation of her deceased son as agricultural farming business, having monthly 

income of Rs.8,000/-, per month, and further stated that the deceased was the only 

son of the family of the claimant and he used to work in a PCO, owned by Sri 

Mathura Rajbangshi, for extending help to his father in maintaining his family, 

besides saving money for marriage of his sisters. It has been further stated that the 

deceased was in the blooming stage of his career, having a good academic career as 

well as some diplomas in many extra-curricular activities. In support of the 

aforesaid contention, the claimant has produced one income certificate, Ext.3, 

issued by Mouzadar, Halleswar Mouza and further produced some certificates of 

educational qualification and extra-curricular activities, vide Exts.5 to 10. In cross-

examination, it has been elicited that the deceased, who was the only son of the 

claimant, was a bachelor. The claimant has stated in cross-examination that after 

completion of Higher Secondary from Beseria HS School, about 3/4 years ago, her 

deceased son went to Mumbai and worked there in a private company and then, he 

returned and stayed with her for about 6 months. The claimant has reiterated that 

at the relevant time of the accident, her deceased son was employed in a PCO, 
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situated at Mission Chariali. She has, however, admitted that she has not submitted 

any employment certificate or income certificate from the PCO. She has stated that 

her husband is a master roll worker in the State Irrigation Department, Tezpur. It 

has come in the evidence of the claimant that though the deceased completed 

diploma course in Art, he did not find job in the line. She has denied the suggestion 

of the Insurance Company that the Mouzadar of any Mouza has no authority to 

issue income certificate and that her deceased son had no income source. On 

perusal of the income certificate, Ext.3, it is seen that though the annual income of 

the deceased is mentioned as Rs.60,000/-, no source of income has been mentioned 

and further, the author of the certificate, aforementioned, has not been examined 

in the case.  

 

24.  Thus, from the above evidence on record, it transpires that the 

deceased was an educated youth, aged 21 years, and after completion of Higher 

Secondary from Beseria HS School, about 3/4 years ago, the deceased son of the 

claimant went to Mumbai and worked there in a private company and then, he 

returned and stayed with her for about 6 months. It has come in the evidence of the 

claimant (CW-1) that the claimant‟s husband is a master roll worker in the State 

Irrigation Department, Tezpur and further, that the claimant has three daughters, 

of whom two are married and the youngest one is staying with her. From the 

evidence on record, oral and documentary, it is further seen that the deceased also 

participated in extra-curricular activities, though he did not find any job in that 

line.  Though the claimant has claimed that the monthly income of the deceased 

was Rs.8,000/, she has not proved the certificate, by examining the person 

concerned. However, it has come in her evidence that the deceased worked in a PCO 

to support his family, though no certificate of employment or income has been 

produced from the PCO. There is, however, no evidence as regards the claim of 

income from agricultural farming business. Therefore, in the absence of any specific 

evidence in respect of income of the deceased, it is accepted that the deceased, who 

was an young educated able-bodied youth, having extra-curricular activities, had 

definitely some income from his profession, to support his dependent family 

members, which is determined to be a lump sum amount of Rs.4,000/-, per month.   

 

25.  Form the evidence on record, it transpires that the deceased, who 

was a bachelor, was the only son of the claimant and the claimant has three 

daughters, of whom two are married and the youngest one is staying with her and 

further, that her husband is a master roll worker. In view of this position, 

contribution of the deceased towards the maintenance of the family cannot be 

ignored.  

 

26.  Situated thus, for the purpose of assessing the compensation, the 

income of the deceased is taken at Rs. 4,000/-, per month, which, in turn, comes to 
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Rs. 48,000/- ( Rs.4,000 x 12 months), per annum. In the instant case, the age of the 

deceased is held about 20 years and the claimant-mother is 41 years. As per Second 

Schedule of the MV Act, 15 is the multiplier applicable in the instant case, 

considering the age of the claimant-mother. Applying the principle laid down by 

the Hon‟ble Apex Court in the case of Smt. Sarla Verma and others –vs- Delhi 

Transport Corporation and Anr, [ (2009) Acci.C.R. 670 (SC)], after deducting ½ ( 

50%)  from the same as the personal expenses, which the deceased, who was a 

bachelor, would have incurred towards his personal expenses had the deceased 

been alive, and thus, Rs. 24,000/-, is found to be the annual loss of dependency due 

to the death of the deceased.   

 

27.  In the premises, this Tribunal is of the considered opinion that the 

claimant is entitled to compensation as follows :  

 

Annual loss of dependency    Rs.       24,000 

 Multiplier       =                 x 15 

         =   Rs. 3,60,000 

 PLUS 

 Funeral expenses    = Rs.         5,000 

 Loss of estate     = Rs.          3,000 

 Loss of love and affection        = Rs.        40,000 

            T O T A  L     =       Rs    4,08,000/- 

 

28.  Accordingly, in the considered opinion of this Tribunal, the claimant 

is entitled to a total compensation of Rs. 4,08,000/- ( rupees four lakhs eight 

thousand) only. 

 

29.   From the evidence on record, as discussed above, it appears that the 

offending vehicle, bearing registration No. AS-19 A/5784 ( truck) was duly insured 

with OP No.3, the Reliance General Insurance Company Ltd., on the date of accident 

and in view of the discussions on evidence, made above, it is held that OP No. 3, the 

Reliance General Insurance Company Ltd. shall be liable to pay the claimant the 

amount of compensation, aforementioned, awarded by this Tribunal.  

    

A  W  A  R  D 

 

30.    In the result, the claim is settled at Rs. 4,08,000/- ( rupees four 

lakhs eight thousand)  only in favour of the claimant with interest @ 9%, per 

annum, from the date of institution of the case, that is, on 25-02-2011, till 

realization. 
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31.  An amount of Rs.1,000/- shall be paid to the claimant, on account of 

cost of the proceeding. 

 

32.  OP No.3, the Reliance General Insurance Company Ltd. is directed to 

pay the aforesaid amount of compensation awarded to the claimant within a period 

of one month from today.  

 

33.  Let a copy of this judgment and award be forwarded to OP No.3, the 

Reliance General Insurance Company Ltd. 

 

    Given under my hand and seal of this Court on this the 19th day of 

June, 2014. 

 

 
                  ( A. BORTHAKUR) 

              MEMBER 

                    MOTOR ACCIDENT CLAIMS TRIBUNAL 

                        SONITPUR : : TEZPUR 

 

 

Dictated and corrected by me and each  

page bears my signature :  

 

 

(A. BORTHAKUR) 

MEMBER 

MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR : : TEZPUR 

 

 

Typed by me, 

on dictation : 

 

 

J. K. Muru, Steno    

 

  

     ***** 
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M.A.C. CASE NO. 71 OF  2011 
 

 
A N N E X U R E 
 

 
LIST OF CLAIMANT WITNESSES 
 

 
CW–1  : Smt. Nilu Borah, the claimant 
 
CW–2  : Sri Mukul Keot 
 

 
  LIST OF OPs WITNESS 
 

NIL 
 

 
LIST OF DOCUMENTS EXHIBITED  BY CLAIMANT 

 
Exhibit –1    :  Accident Information Report 
 
Exhibit –2    :  Post Mortem Report 
  
Exhibit –3    :  Income Certificate 
 
Exhibit –4    :  Ejahar 
 
Exhibits –5 to 10   :  Certificate of educational qualification and  
     Extra-curricular activities  
 
 

OPs EXHIBIT 
 

NIL 
 

 
 

  ( A. BORTHAKUR) 
MEMBER 

MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR : : TEZPUR 

 


